
TRIAL      REPORTER
Journal of the Maryland Association for Justice, Inc.

Summer 2018

Speaking Up and 
Standing Tall

I N  T H I S  I S S U E

•   Gender Identity: The New  
Protected Class

•   Abuse in Nursing Homes and 
Assisted Living Facilities

•  Sexual Misconduct and Ethics



TRIAL REPORTER

22 SUMMER 2018

Maryland’s 
Response to 
#MeToo: 
New Law Increases Sexual Harassment 
Protections and Requires Disclosure of 
Settlements

By Donna M. Glover

The #MeToo movement has not only increased social 
awareness regarding sexual harassment in the work-
place, it has spawned new legal requirements for Mary-
land employers. Maryland has joined a number of other 
states in enacting laws intended to prevent employers 
from shielding individuals who engage in sexual ha-
rassment in the workplace. On May 15, 2018, Governor 
Hogan signed the Disclosing Sexual Harassment in the 
Workplace Act of 2018, which will take effect on October 
1, 2018. The new law prohibits employers from including 
certain terms in employment and related agreements and 
imposes reporting requirements related to sexual harass-
ment settlements. But will the legislation have any real 
impact? Hindered by limited enforcement provisions and 
faced with a potential constitutional challenge, the it may 
not have a significant impact on employer tactics for 
avoiding and handling sexual harassment claims.

Prohibitions on Waivers of 
Substantive or Procedural Rights
The law as written prohibits all Maryland employers from 
asking employees to waive their substantive or procedural 
rights or remedies in an employment agreement, a policy 
or other agreement related to a future claim of sexual 
harassment or a retaliation claim. Employers are also 
prohibited from taking any adverse action against an 
employee who refuses to sign an agreement that contains 
any of the above limitations on their rights and remedies 
for sexual harassment claims. “Adverse action” is defined 
to include discharge, suspension, demotion and “any 

other retaliatory action that results in a change to the 
terms or conditions of employment that would dissuade 
a reasonable employee from making a complaint.” 

The act also shifts an employee’s attorney’s fees to 
any employer who attempts to enforce a waiver in viola-
tion of the law. Thus, employers who enforce or attempt to 
enforce a prohibited waiver in an employment agreement, 
policy, or other agreement would be liable for the employ-
ee’s reasonable attorneys’ fees and costs. The law only 
applies to employment contracts and policies; as such, 
it should not affect arbitration agreements with contrac-
tors, vendors, or other third parties. Similarly, it does not 
prohibit employers from entering into settlement agree-
ments because it only applies to contract provisions that 
would restrict employees’ rights or remedies with respect 
to sexual harassment claims accruing in the future. 

Requirement to Report Sexual 
Harassment Settlements 
In addition to the prohibition on certain waivers of rights 
and remedies, the legislation requires employers with 
50 or more employees to report their history of sexual 
harassment settlements to the Maryland Commission 
on Civil Rights (MCCR). Specifically, covered employers 
must disclose: 

•  The number of settlements the employer has 
made after an employee alleged sexual harass-
ment;
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•  The number of times the employer has paid a 
settlement to resolve a sexual harassment alle-
gation against the same employee over the past 
10 years of employment; 

•  The number of settlements made after an allega-
tion of sexual harassment that included a provi-
sion requiring both parties to keep the terms of 
the settlement confidential; and

•  Information on whether the employer took a per-
sonnel action against the employee who was the 
subject of a settlement. 

The MCCR will conduct the survey in December 
2020 and again in December 2022. The Commission will 
make the information publically available, including em-
ployers’ identities, but it will not release the identities of 
the alleged harassers or victims. This disclosure require-
ment contains a sunset provision, which means that no 
additional surveys will be conducted after June 30, 2023, 
unless disclosure is mandated by a new law. 

Is the Act a Law with No Teeth?
Certainly the legislation is well-intentioned. However, will 
it ultimately advance the objectives is was intended to 
achieve? Because the Act purports to ban mandatory 
arbitration of sexual harassment claims, it will likely be 
challenged under the Federal Arbitration Act (FAA) as 
interpreted by the US Supreme Court in AT&T Mobility 
LLC v. Concepcion, 569 U.S. 333 (2011). Although not 
an employment case, in Conception the Court held “[w]
hen state law prohibits outright the arbitration of a 
particular type of claim, the analysis is straightforward: 
The conflicting rule is displaced by the FAA.” Id. at 339. 
So, it is likely that the law will eventually be subjected 
to a preemptory challenge under the FAA and such a 
challenge would thwart its well-intended objectives. 

Further weakening the law’s impact, it does not 
impose penalties on employers that fail to report sexual 
harassment claims or that report false or inaccurate in-
formation to the MCCR. Finally, it does not expressly cre-
ate a private right of action or administrative process for 
addressing violations; however, an employee would have 
the right to file a wrongful discharge claim in violation of 
Maryland public policy. Thus, its impact may not be as 
potent as the Maryland General Assembly had apparently 
intended. 

Recommendations for Maryland 
Employers
Maryland employers should carefully review their existing 
contracts, policies and agreements to determine whether 
they contain any impermissible waivers, such as an 
arbitration clause, a jury trial waiver or a provision that 
cuts short an employee’s statutory right to bring a sexual 
harassment claim. Any such waiver provisions should be 
eliminated by October 1, 2018. Or, perhaps a Maryland 
employer will decide to seek a court’s interpretation as to 
whether the Act is preempted by the FAA. 

Additionally, employers subject to the reporting re-
quirement should begin reviewing their records of sexual 
harassment claims in preparation for the MCCR’s survey. 
In light of this new law, employers should take a close 
look at their relevant policies and practices to make clear 
their expectations regarding workplace civility and anti-
harassment and train their supervisors and managers 
multiple times and employees regarding the same.
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