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Access to Counsel in
Immigration Proceedings
Appointment of counsel for indigent and
minor respondents draws support
By Matthew S. Mulqueen, Litigation News Associate Editor

B

etween July 2017 and June 2018,
the U.S. government separated
thousands of children from their
families as part of a “zero-tolerance policy” of immigration enforcement. The practice stirred vigorous

public debate over the extent to which
arriving parents and children enjoy due
process rights. In particular, reports of
young children appearing unrepresented
in immigration court focused attention
on the availability of legal representation

for respondents in removal proceedings.
Unlike criminal defendants, who have a
right to an attorney even when they cannot afford one, respondents in immigration court do not. Indigent respondents
must instead rely on scarce pro bono law-
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yers. Many find themselves without representation. ABA leaders have renewed
calls for enhancements to due process in
immigration proceedings, including the
appointment of federally funded counsel
for all indigent persons and unaccompanied minors in removal proceedings.
R E MOVA L P RO C E E D I N G S I N
A ( H I G H LY S U M M A R I Z E D)
N U TSHELL
Individuals suspected of entering the
United States illegally typically face
removal proceedings. Most removal
proceedings begin with an arrest, either
by a local police department that coordinates with U.S. Immigration and
Customs Enforcement (ICE) (an agency
within the Department of Homeland
Security (DHS)) or U.S. Customs and
Border Protection (CPB) (a separate
DHS agency). Once in ICE custody, ICE
determines whether to detain and institute removal proceedings against the
individual.
Removal proceedings usually occur in
immigration courts, which are part of the
Executive Office for Immigration Review
(EOIR), an office within the Department
of Justice. In every immigration case,
DHS is represented by an attorney
from ICE’s Office of the Principal Legal
Advisor, a division of DHS’s Office of the
General Counsel. EOIR’s immigration
judges preside over formal, quasi-judicial
hearings, rendering decisions on deportation, exclusion, removal, rescission, and
bond. Because the EOIR is part of the
Department of Justice—not an Article I
court—immigration judges serve at the
pleasure of the attorney general.
One defense to removal may be qualification for asylum based on a credible
© Getty Images
fear of persecution in the respondent’s
home country because of race, religion,
nationality, political opinion, or membership in a particular social group. During
removal proceedings, a respondent may
be detained in DHS custody, released
with conditions, or released without conditions. If the court determines removal
is appropriate, the individual will return
to his or her country of origin via voluntary departure or involuntary deportation
by ICE.
R I G H T TO G OV E R N M E N TF U N DE D COU NSEL FOR
I N DIGEN T R E SPON DE N TS
Section 292 of the Immigration and
Nationality Act (INA) has long afforded
respondents in removal proceedings the

ernment expense. In 2016, the U.S.
“privilege” of representation by counsel at
Court of Appeals for the Ninth Circuit
their own expense. However, debate over
reversed the district court on jurisdicthe right to counsel has more frequently
tional grounds. The appellate court
centered on a different question: whether
declined to opine on the merits of the
indigent respondents in removal proceedplaintiffs’ claims, but two circuit judges
ings have the right to government-funded
specially concurred, stating in part that
representation.
whether or not appointed counsel would
Data suggest this debate has broad
someday be found to be a constitutional
implications, particularly for children.
right, the other branches of government
Unaccompanied minors were unrepreshould act: “To give meaning to ‘Equal
sented by an attorney in approximately
Justice Under Law,’ the
three out of four cases origRespondents who
tag line engraved on
inating in 2017, according
the U.S. Supreme Court
to a University of Syracuse
cannot afford
to ensure
report. As of September
attorneys continue building,
the fair and effective
30, 2018, approximately 66
administration of our
percent of the total 537,152 to rely primarily
immigration system, and
on pro bono
juveniles in removal proceedings were unreprerepresentation, and to protect the interests
of children who must
sented, according to the
the debate over
struggle through that
same data.
whether to provide system, the problem
The Sixth Amendment
guarantees “the assistance
counsel to indigent demands action now.”
Greater clarity may
of counsel” to defendants
respondents in
soon arrive, at least
in federal criminal proceedimmigration
for respondents in
ings, which case law has
proceedings—
the Ninth Circuit. In
interpreted to include the
September, the appellate
appointment of counsel
regardless of
court ordered a rehearfor defendants who cannot
whether the
ing en banc in C.J.L.G.
afford to hire their own.
v. Sessions, an appeal
This right applies to defen- Constitution
from an order of the
dants facing any charge
requires it—
Board of Immigration
resulting in a sentence of
continues.
Appeals affirming an
actual or suspended imprisimmigration judge’s denial of an unreponment. However, removal proceedings
resented minor’s claims for asylum and
are classified as civil rather than criminal
withholding of removal. In the original
matters. Accordingly, although the right
panel opinion, the court admitted that
has been held to apply in some civil conthe minor, who had fled violence in
texts, courts have held that immigrants
Honduras at the age of 13, was “a sympain removal proceedings do not have a
thetic petitioner.” But, “proceed[ing] cauright to government-funded counsel
tiously” given “the peculiar and restricted
under the Sixth Amendment.
role of the judiciary in reviewing matters
Less settled, however, is the question
of immigration policy,” the court declined
of whether the Fifth Amendment’s gento find that the Due Process Clause
eral guarantee of due process provides a
implied a right to court-appointed counsel
basis for the appointment of counsel durat government expense. Oral argument is
ing removal proceedings. Some circuit
set for December 2018.
courts have stated that due process may
To date, the Supreme Court has
require the appointment of counsel on a
not weighed in on whether due process
case-by-case basis for aliens who are incarequires the appointment of governmentpable of representing themselves due to
funded counsel for any class of responage, ignorance, or mental capacity.
dents in removal proceedings. Nor has
With regard to children in particuCongress acted to provide a legislative
lar, courts have been sympathetic but
solution. In the meantime, respondents
have thus far declined to determine that
who cannot afford attorneys continue
immigrant children, as a class, have a
to rely primarily on pro bono represendue process right to appointed counsel.
tation, and the debate over whether to
In J.E.F.M. v. Holder (2015), a district
provide counsel to indigent respondents
court denied a motion to dismiss in a
in immigration proceedings—regardless
class action seeking a ruling that juveof whether the Constitution requires
niles in removal proceedings have a
it—continues.
constitutional right to counsel at gov-
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T H E I M PAC T O F C O U N S E L
I N I M M I G R AT I O N
P RO C E E D I N G S
Whether a respondent is represented
by counsel can have a significant
impact on the outcome of immigration
proceedings. In 2016, the American
Immigration Council published a report
on access to representation that analyzed data from over 1.2 million removal
cases decided between 2007 and 2012.
The report concluded that only 37 percent of respondents secured legal representation, with significant variances in
representation rates depending on the
geographic location of the court and the
immigrant’s nationality.
Represented immigrants were more
likely to apply for relief from detention and
deportation. Respondents with counsel
were also more likely to obtain the immigration relief they sought. Detained immigrants with representation were more than
twice as likely as unrepresented immigrants
to obtain relief if they sought it. Nondetained immigrants with representation
were nearly five times more likely than
their unrepresented counterparts to obtain
relief if they sought it.
The report noted that ability to pay
was one obstacle to obtaining representation and that the availability of pro bono
representation was insufficient to meet
the needs of the respondent population.
Although nonprofit organizations, law
firm pro bono programs, and law school
clinics are known for providing pro bono
representation to immigrant populations,
the report found that only 2 percent of
immigrants facing removal secured such
representation.
A N E S P E C I A L LY
P RO N O U N C E D P RO B L E M
FOR M I NORS
Representation in immigration proceedings is a particularly critical issue when
the respondent is a minor, says Martín
Gauto, Los Angeles, CA, member of the
ABA Section of Litigation’s Children’s
Rights Litigation Committee. When children are separated from parents, “they
are very quickly on their own legal track
where they may be expected to go to
immigration court, come up with a claim
for potential relief from deportation,
all while separated from their parents
and potentially without access to counsel, raising very serious due process and
human rights concerns,” notes Gauto.
The issue of legal representation
for children has come into sharp focus

in the last two years. In March 2017,
families. The court found the plaintiffs
then-secretary of the Department of
were likely to establish a violation of
Homeland Security (DHS) John Kelly
the right to family integrity implicit in
stated that the department
due process. Specifically,
“I saw a baby
was considering separating
the court determined that
children from their parents one time as a
the government’s policy, as
at the border as a means
implemented, was likely to
respondent in
of deterring families from
be a highly destabilizing,
an immigration traumatic experience with
migrating to the country.
Because entry into the
court. Someone long-term consequences on
United States without
child well-being, safety, and
just walked
inspection is a federal misdevelopment.
up and held
demeanor—in addition
On October 9, 2018, the
the baby and
to a civil violation of the
Ms. L. court preliminarINA—the government has
ily approved a settlement.
the judge went
the discretion, but is not
The settlement, if finally
through a
mandated, to charge unauapproved, would require the
hearing with
thorized immigrants with
government to reassess the
the baby in
a crime and to place them
asylum claims of families
into custody to await trial.
someone’s arms. included in the lawsuits.
When a parent is crimiSuch a reassessment would
It is almost
nally charged, the governallow parents “the chance
unbelievable
ment’s policy is to transfer
to present their claim objecaccompanying children to
that our country tively without all the stress
the custody of the Office
and trauma of having their
does this.”
of Refugee Resettlement,
children ripped away from
which then places the children with relathem, and now perhaps with legal repretives, in juvenile detention centers, or in
sentation,” observes Gauto.
foster care. In contrast, when a parent is
charged only with a civil violation, chilT H E A BA E X PR E SSE S
dren typically remain with their parents.
C O N C E R N OV E R S E PA R AT E D
Prior to mid-2017, the government did
FA M I L I E S ’ AC C E S S TO
not have a blanket policy to prosecute
J UST ICE
parents and, accordingly, separate them
The ABA weighed in on the issue of
from their children.
legal representation for children followFrom July 2017 to October 2017, the
ing the nationwide expansion of the
Trump administration implemented a
zero-tolerance policy. On June 12, 2018,
zero-tolerance “pilot program.” During
then-President Hilarie Bass, Miami, FL,
that period, federal prosecutors began to
sent a letter to the attorney general and
criminally charge any adult who crossed
the secretary of the DHS expressing
the border unlawfully between New
opposition on behalf of the ABA. The
Mexico and West Texas. On April 8,
letter noted that “[c]hildren proceeding
2018, the attorney general announced
in court alone often will not be comthe expansion of the “zero-tolerance
petent to present their claims for relief
policy” nationwide. In total, the governor have access to vital evidence held by
ment separated thousands of children
their parents.” The letter also acknowlfrom family members between July 2017
edged “that the number of families arrivand June 2018, when, after public presing at the southern border in recent years
sure, President Trump signed an execuhas created challenges for the governtive order ending the policy of separating
ment” and “recognize[d] that these are
children from their parents.
challenging issues and that immigration
involving children is, in general, a comS E PA R AT E D FA M I L I E S
plicated matter with no easy solutions.”
F I L E S U I T OV E R Z E RO “The ABA Board of Governors
TO L E R A N C E P O L I C Y
has been involved in issues relating to
Several parents separated from their
immigration for quite some time,” notes
children filed suit. In one of those
Bass, explaining why the ABA opposed
cases, Ms. L. v. ICE, the U.S. District
the policy. In April 2018, Bass testified
Court for the Southern District of
before the U.S. Senate Committee on
California preliminarily enjoined the
the Judiciary regarding the ABA’s recomzero-tolerance policy and mandated
mendation to create an Article I court to
the reunification of a class of separated
replace the current immigration adjudi-
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cation system (among other reasons, to
solidify the impartiality of immigration
judges) and to discuss the critical importance of access to counsel and legal
information for respondents in immigration proceedings.
Supporting access to legal representation remains a key issue for Bass. “How
can we have five-year-old children walking into immigration court being asked
to articulate asylum claims? How can
anybody suggest that that is reflective of
the concept of due process that we afford
to people in our country, whether they
are U.S. citizens or people seeking asylum?” she stresses.
“I cannot tell you how many times I
have seen a little kid sitting by himself or
herself at the respondent’s table in immigration court without an attorney sitting
next to them. It is the saddest thing that
you will ever witness. I saw a baby one
time as a respondent in an immigration
court. Someone just walked up and held
the baby and the judge went through
a hearing with the baby in someone’s
arms,” Gauto adds. “It is almost unbelievable that our country does this.”
S U P P O RT I N G AC C E S S TO
J UST ICE
The ABA continues to support the
appointment of counsel at federal government expense to represent all indigent
persons and unaccompanied minors in
removal proceedings. “Providing legal
representation for children at government
expense is something that we should
advocate for, is the right thing to do, and
is something I have been urging as an
immigration lawyer for about 12 years,”
says Gauto. In addition to supporting
the appointment of counsel at the federal government’s expense, the ABA has
urged state, local, territorial, and tribal
governments to provide legal counsel to
all indigent persons in removal proceedings in their jurisdictions.
At least one local government has
acted in accordance with the recommendation. In 2014, the New York City
Council funded a program that provides
free legal counsel to almost all detained
indigent immigrants facing removal at one
immigration court in Manhattan. Prior
to the program, only 4 percent of unrepresented, detained cases in that court
resulted in successful outcomes for the
respondent. With counsel, approximately
48 percent of respondents will resolve
their proceedings successfully, according
to a 2017 evaluation of the program.

Opponents of paid legal representation for respondents in immigration proceedings believe that taxpayers should
not fund initiatives that make it harder
to deport those who are removable. On
the other hand, a 2014 study by NERA
Economic Consulting found that the
fiscal savings expected from such a program could exceed its costs.
Unless and until Congress follows
through on suggestions like the ABA’s
policy proposal, indigent immigrants
and children will continue to rely on
the generosity of attorneys providing
legal services pro bono. Attorneys who
are interested in this issue, or who wish
to learn more about serving in a pro
bono capacity, can find information and
resources on the ABA’s Immigration &
Family Separation Resources pages.
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