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In this month’s issue: 
 

Notices: 
 

 REGISTER NOW: Registration Information is now available for the 22nd Annual Health Law 
Symposium, which will be held Nov. 2 and 3, 2011 at the LHA Conference Center in Baton Rouge. 
Attorneys will be able to obtain 12.5 MCLE credit hours, which includes the mandatory one hour of 
professionalism and mandatory one hour of ethics. 

 

Articles: 
 

 Round No. 3 of the Third Circuit vs. The Louisiana Medical Malpractice Act 
 

 OIG Issues Favorable Advisory Opinion on Neurology Telemedicine Arrangement 
 

 Simple Tips to Avoid Stark II Violations 
 

Round No. 3 of The Third Circuit vs. The Louisiana Medical Malpractice Act 
By: Monica A. Frois, Esq. 
 

Author’s Note: We previously reported on this case in the December 2010 issue of Impact Lawbrief.  
On August 31, 2011 in, on remand from the Louisiana Supreme Court with instructions that the Third 
Circuit render a decree “reflecting a majority vote on each of the issues presented,” the Third Circuit, sitting 
en banc, adopted the original opinion with additional reasons.   
 
In its previous decision in Oliver v. Magnolia Clinic, the Third Circuit Court of Appeal reinstated a jury 
award of approximately $10.2 million after holding that the Louisiana Medical Malpractice Act’s (LMMA) 
cap on damages was unconstitutional. The underlying facts in Oliver involved a nurse practitioner who 
received her diploma in nursing from a hospital that later certified her as a pediatric nurse practitioner in 
1977. Currently, in order to practice as a nurse practitioner, a nurse is required to obtain a baccalaureate of 
science and a master’s of science in nursing. Although Ms. Duhon possessed only a high school degree, she 
was grandfathered in even though she did not obtain any degrees in nursing from an institution of higher 
learning.   
 
Taylor Oliver was born in September 2000 and had multiple health problems after her birth. Taylor was 
treated by the nurse practitioner defendant 32 times within the first year of her birth. Ms. Duhon owned and 
operated a clinic and was supposed to collaborate with a physician in connection with certain treatment 
decisions, but failed to do so. When Taylor’s parents finally took her to see a physician, Taylor was 
diagnosed with neuroblastoma, a form of childhood cancer originating in nerve tissue. Taylor was 
exhibiting characteristic signs of this disease for months, but it went undiagnosed by the nurse practitioner. 
Had the disease been diagnosed within the first year of Taylor’s life, she would have had an opportunity to 
live a normal life. Taylor’s disease was not timely diagnosed, and her tumor spread. She has a misshapen 
large head; abnormally large, bulbous and opaque eyes; she is blind; she has learning disabilities; and she 
has weak, brittle bones.  
 

http://www.lhaonline.org/associations/3880/files/HLS%20Brochure%202011.pdf
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The case was tried by a jury. The jury awarded $6,000,000 in general damages; $629,728.24 in past 
medicals; $3,358,828 in future medical damages; and $233,000 for the parents’ loss of consortium. The 
plaintiffs filed a declaratory action arguing that the cap was unconstitutional.  The declaratory action was 
granted and later reversed.  The cap was applied to reduce the general damage award to $500,000. The 
plaintiffs sought further review with the Third Circuit. 
 
The plaintiffs argued that the cap is unconstitutional on several grounds. The Third Circuit determined that 
the cap was unconstitutional because it violated the equal protection and adequate remedy guarantees of the 
Constitution and the Medical Malpractice Act. The Court stated that the cap impermissibly creates two 
classes of victims – those who will be fully compensated and those who will not simply because of their 
physical condition.   
 
The Third Circuit opined that the State simply did not meet its burden of establishing that the cap on 
damages, as it applies to nurse practitioners, is rationally related to any of the annunciated objectives set 
forth by the Legislature when creating a cap. The Third Circuit also seemed greatly troubled by what it 
characterized as a benefit to the medical professional as a result of Ms. Duhon’s malpractice stating:   
 

The medical profession will profit for many years to come from the medical costs generated 
by Ms. Duhon’s malpractice. The State believes it praiseworthy that Taylor’s medical care 
costs will be paid. Taylor did not cause her injuries, a medical practitioner did, and yet, it is 
the medical profession which will continue to profit from this medical malpractice while the 
meager sum recoverable under the cap would steadily dwindle in value. It would be 
praiseworthy if the medical professional, like other professions, provided Taylor’s future 
medical care pro bono instead of at an escalating profit.   
 

Judge Amy, Judge Gremillion and Judge Decuir dissented opining that the Third Circuit should follow the 
prior controlling precedent from the Supreme Court that found the cap constitutional. The dissents also 
noted that notwithstanding the majority’s attempt to limit the application only to nurse practitioners, the 
majority’s reasoning on constitutionality could jeopardize the cap for all healthcare providers.   
 
The parties intend to seek further review of this decision so stay tuned for the next round. 
 
Monica Frois is a shareholder with the law firm of Baker, Donelson, Bearman, Caldwell & Berkowitz, P.C. 
Ms. Frois concentrates her practice in servicing the litigation, business, regulatory, compliance and 
transactional needs of healthcare clients and Fortune 500 companies. 
 
OIG Issues Favorable Advisory Opinion on Neurology Telemedicine Arrangement 
By: Clay J. Countryman 
 

On August 29, 2011, the Office of Inspector General (OIG) issued Advisory Opinion No. 11-12, regarding a 
health system’s proposal to provide neuro emergency clinical protocols and immediate consultations with 
stroke neurologists via telemedicine technology to certain community hospitals. The OIG concluded that the 
proposed arrangement could potentially generate illegal remuneration under the federal anti-kickback statute 
(42 U.S.C. §1320a-7b); however, the OIG would not impose sanctions under the anti-kickback statute 
because the proposed arrangement contains sufficient safe guards to reduce the risk that the arrangement 
would result in improper payments for referrals of federal healthcare program business. 
 
This Advisory Opinion provides insight on how the OIG may view a telemedicine arrangement between 
referral sources that contains exclusivity provisions. Another important aspect was the OIG’s comments that 
the proposed arrangement promotes the obvious public benefit of promoting timely access to specialty care 
for acute care patients.  
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