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THIS IS AN ADVERTISEMENT

Don’t Just Kick A Contractor Off The Project

H ave you ever had a personality
clash with a subcontractor and

wanted to get a different subcontractor
on the project? Have you ever thought
that the general contractor was making
your job unnecessarily difficult for no
good reason, just to run you off the
site? Let’s take a look at some things
that will help you decide whether ter-
minating the contract makes sense.

Always double-check your reason for
terminating a contract. As with most
of the decisions you make on your
project, not only what you do but also
how you do it can have costly reper-
cussions. Terminating a contract is one
occasion when it pays to do it right.
Don’t be the contractor who gave a
reason for ending the subcontractor’s
contract that was not supported by
what happened during the project or
the language of his contract. When
this happens, you might have wrong-
fully terminated the contract and have
to pay damages.

In one example, a general contrac-
tor said he terminated his subcontrac-
tor because the subcontractor failed to
complete the contract on time.
However, the parties’ contract did not
have any specific time requirements or
work schedules, and the replacement
subcontractor’s contract also did not
have any time requirements or sched-
ules. In addition, when the original
subcontractor’s pace of work was com-
pared to the replacement contractor’s

schedule, the replacement subcontrac-
tor worked at the same speed as the
original subcontractor.

Was the termination appropriate?
No. Remember: your contract is the
first place to look. In the absence of a
specific contractual time requirement —
the contract did not require the sub-
contractor to finish by a set schedule -
the court concluded that the work
only had to be completed in a reason-
able time under the circumstances,
and the general contractor had wrong-
fully terminated the contract. Southeast
Drilling and Blasting Services, Inc. v. Hu-
Mac Contractors, LLC, 2003 WL
22055964, at p. *4 (Tenn. Ct. App.
Sept. 4, 2003).

Why can’t I just ask the contractor to
leave the project? Simply put, if you
don’t do it right, you could face mone-
tary damages. There are good reasons
to end a contract, and there are bad
reasons, too. Here are just a few of the
well-known good reasons:

B The contractor is fully unable to
complete or incapable of complet-
ing the contract.

B The contractor abandons the con-
tract and just leaves the project.

B The contractor indicates he is no
longer going to be bound by the
contract terms.

B The contractor commits fraud
involving the project.

City of Bristol v. Bostwick, 240 S.W.
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774 (Tenn. 1922); McClain v.
Kimbrough Constr. Company, Inc., 806
S.W.2d 194 (Tenn. Ct. App. 1990);
Church of Christ Home for Aged, Inc. v.
Nashville Trust Co., 202 SW.2d 178
(Tenn. 1947); W.F. Holt Co. v. A & E
Electric Co., 665 SSW.2d 722 (Tenn. Ct.
App. 1983).

The list of bad reasons is endless.
Many of them arise because of con-
flicts not related to the project that
cloud your good business judgment.
Keep in mind that one of your goals
on every project is to complete the
project within budget. Abruptly termi-
nating a contractor can derail this goal
and ultimately result in greater costs.

A frequently given reason for ter-
minating a contract is faulty perform-
ance. Giving this as the reason,
though, could be a trap of your own
making. For example, if you fail to give
your contractor sufficient notice, you
may be breaching your contract. In
this situation, the contractor can argue
that he was denied the opportunity to
cure any defects, and he may be enti-
tled to damages.

But what if your contract does not
have a specific notice provision? As a
matter of fairness and equity, it still is
a good idea to give notice. Why?
Perhaps the most significant reason for
giving notice and an opportunity to
cure is that it can promote the infor-
mal resolution of disputes and the
cost-effective and timely correction of
faulty work. Make it a rule of thumb to
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give notice and an opportunity to cure
before terminating a contract for faulty
performance. It allows you to

B make clear what you think the
problems are,

B state how you want them correct-
ed, and

B determine what the other party
intends to do about them.

At the same time, it gives the other
contractor the opportunity

B (o show you there is no problem,

B (o repair any defective work if
there is a problem,

B to reduce damages, and

B o avoid additional defective per-
formance.

McClain, 806 S.W.2d at 198.

After a dispute has arisen between
you and your contractor, and someone
else is looking at what went wrong
and why, one of the elements of the
analysis will be the extent to which
everyone communicated about the
problems and the solutions. If you
alone are aware of defective work, and

you fail to communicate your con-
cerns, don’t you run the risk of being
found to have accepted the work?

But what happens when you and
the other contractor are similarly
familiar with the facts about the
alleged problems? In this situation, it
is possible that you may not be
required to give notice. In one
Tennessee case, the court found that
an owner was not obligated to pay
damages to the contractor even though
the owner had failed to give the con-
tractor an opportunity to cure. This
makes sense. Both sides had similar
access to knowledge about the prob-
lems, which nullified the owner’s obli-
gation to give formal notice and an
opportunity to cure. Greeter
Construction Co. v. Tice, 11 SW.3d 907,
911 (Tenn. Ct. App. 1999).

This information is provided for
informational purposes only and does
not constitute legal advice. It is intend-
ed to give you a broad overview of very
limited issues; it is not intended to
apply to every situation or to address
every circumstance that may arise.

Cameron S. Hill, shareholder in
the Chattanooga office, concen-
trates his practice in commercial
litigation, construction law,
employment law, and ERISA liti-
gation. From 1995 until 1997, he
served as law clerk to Judge Curtis L. Collier,
United States District Court for the Eastern District

of Tennessee. Mr. Hill co-authored the Tennessee
chapter on Mechanics’ and Materialmen’s Lien Law
for lienlawonline.com, and is a frequent presen-
ter/CLE instructor on construction issues.

Phone 423.209.4160
chill@bakerdonelson.com

Bricks in the Wall is a bimonthly publication
series, each issue on a topic of interest fo the
construction industry. Listed below are previous
issues and their topics.

January 2007 ...... Giving Proper Notice
March 2007 .......... Get a Change Order

The Rules of Professional Conduct of the various states where our offices are located require the following language: Ben Adams, CEO and Chairman of
the Firm, maintains an office at 165 Madison Avenue, Suite 2000, Memphis, Tennessee 38103, 901.526.2000. No representation is made that the qual-
ity of the legal services to be performed is greater than the quality of legal services performed by other lawyers. FREE BACKGROUND INFORMATION
©2006 Baker, Donelson, Bearman, Caldwell & Berkowitz, PC

AVAILABLE UPON REQUEST.



