Branding, Positioning and Protecting Your
Craft Brewery or Distillery

Isaac Arthur CODO Design
Matthew McLaughlin Baker Donelson
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BRANDING, POSITIONING,
AND PROTECTING

YOUR CRAFT BREWERY
(OR DISTILLERY)



POSITIONING



1.
WHAT DO
YOU DO?

WHAT TYPE OF BEER YOU BREW
& WHY YOU’RE PASSIONATE ABOUT IT




2.
WHO DO YOU
DO IT FOR?

WHO SUPPORTS YOU



S.
HOW ARE YOU
DIFFERENT?

BUT NOT NECESSARILY BETTER






ORIGIN STORY?

WHY DO YOU DO WHAT YOU DO?

WHAT ARE YOUR GOALS?

WHO DO YOU COMPETE WITH? NOW & LATER?

BELIEFS, PURSUITS, & PURPOSE?




450 NORTH
BREWING CO.

CASE STUDY



FAMILY-OWNED BREWPUB IN COLUMBUS, INDIANA

OWNED BY ACTUAL FARMERS (IN THE MIDDLE OF A FIELD)

INTO CANS EARLY

INDIANA’S ONE-STOP SHOP (WINE, BEER, CIDER, LIQUOR)
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ANTICIPATION BUILDS. IT DAWNS ON LT DANNS ON
- YOUNOTHING SAVE A MEASLY LAYER 0f HINEALY LAYER OF
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BRANDING



YOUR LOGO IS
YOUR BRAND.



YOUR LOGO IS NOT
YOUR BRAND.

OR A COLOR. OR A TYPEFACE. OR A WEBSITE.
OR EVEN YOUR PRODUCT OR SERVICE.




A BRAND IS A PERSON’S
GUT FEELING ABOUT
YOUR COMPANY.

REPUTATION & PERCEPTION. WHAT YOU STAND FOR
& THE PROMISES YOU MAKE.




THIS IS IMPORTANT
BECAUSE WE’RE
ALL HUMAN.

EMOTIONAL, ILLOGICAL (AT TIMES) HUMANS.



BRAND ESSENCE DEFINES
THE MOST COMPELLING
ASPECT OF YOUR COMPANY

MOSTLY INTERNAL. SHORT. GUIDES CULTURE,
BRAND VOICE, & ONGOING MARKETING




OLD SCHOOL SERVICE

BLUE COLLAR SCIENTISTS
WILD ALASKA

RED BARN ROMANTICISM
SHOT AND A BEER

HARD WORK, BUT WORTH IT
LOGISTICS 2.0

FOOD SYSTEM REFORM




WHAT DO YOU DO?

COOLEST THING ABOUT BREWERY?

WHAT ROLE SHOULD YOUR BREWERY PLAY IN YOUR
CUSTOMERS’ LIVES?

WHAT EMOTIONS SHOULD YOUR BRANDING EVOKE?

WHY DO YOU MATTER?
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FERNSON
BREWING CO.

CASE STUDY



PRODUCTION BREWERY IN SIOUX FALLS, SOUTH DAKOTA

STARTED BY TWO LONG-TIME HOME BREWERS

GETTING INTO CANS EARLY TO SATURATE A
RELATIVELY EMPTY REGIONAL MARKET

CELEBRATE CREATIVE SCENE IN SIOUX FALLS
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-00 THINGS COME TO THOSE WHO WAl
BELGIAN FARMERS, IT WAS THE BEEF

HEY BREWED OVER THE LONG WINTE!

MONTHS TO PRODUCE A REFRESHING

“AISON FOR THEIR SEASONAL WORKERS
‘0 ENJOY. OUR FARMHOUSE ALE PAYS
'RIBUTE TO THOSE INNOVATORS, WHC
AEWARDED THEIR FARM HANDS WITH Ui
105 LITERS FOR A DAY'S WORK. BRIGHT, CRIS?
AND SEMI-TART, THIS FARMHOUSE ALE WIL.
REVITALIZE YOUR PALATE.

#FINDFERNSON

- : BREWED & CANNED BY. -
FAR M H 0 USE s FERNSON BREWING COMPANY, LLC
; 1400 £, ROBUR DR
o FL
45% ALE 125
ALC/voL (355 ML)

JAINg

SIOUX FALLS, SOUTH DAKOTA 57104
WWW.FERNSON.COM
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BACKBONE
BOURBON CO.

CASE STUDY



INDIANA LIQUOR DISTRIBUTOR

SOURCED PRODUCT

MASCULINE, STRAIGHT FORWARD BRANDING

NO FOCUS ON INDIANA



















RAIGHT BOURBON WHISH » 2

LONDON DRY STYLE

TSOML. s 48% ALC BY VOL
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A BONE SHAPPER IS SOMETHING
THAT GETS YOUR ATTENTION.
BONE SNAPPER RYE IS A RICH,




MM ME LIKED TO BRINK THEM BONE DRY. LEGEND HAS IT THAT NAER
 SUPPLIES OF TRENCH YERMOUTH RAN SHORT DURING WORLD WAR L
CMREHILL WOULD RESPECTFULLY BOW IN THE DIRECTION OF FRANCE WELE.

WULING 15 MARTINI, COUNTING THAT AS THE VERMOUTH I HiS SRINE

BONE DRY 5 A LOKDON STYLE GIN REMINDING 115 PATRONS
I KCLASSIC ERA OF COCKTAILS. 1T 1S A GIN 70 BE SIPPID SLOWLY A
 SMSRED—EVEN WITH A LITTLE VERMDUTH—OVER A GREAT CONVERSHTIN
RECONSPIRING TO WIN YOUR WORLD. PLEASE ENJOY RESPORSIBLY

NOT DRINK ALCOHODLIC BEVE
BECAUSE OF THE RISK OF BIRTH

(2) CONSUMPTION OF ALCOHOL!

GOVERNMENT WARNING:
MI (1) ACCORDING 7O THE SUI

|

———— l( 504°01461' 1 , :\BIUWTODRW[A(ARQRW{
LONDON DRY STYLE L CAUSE HEALTH PROBLEMS
- — : 9% NEUTRAL SFIRITS DISTILLED FROM WHEAT :
SUML » 4a8% AL BY VOL ILLER S RRTTiEh By BACKBONE BouRAON Company (Lo5 Augiies &




UL VIGOR AND THE PURITY OF TASTING A BARREL
WHERE NO WATER HAS BEEN ADDED TO DILUTE

DISTILLED IN LAWRENCEBURG, IN |
_ ™ BOTTLED 8Y BACKBONE BOURBON GO [BARDSTOWN
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- BACKBONE BOURBON IS A TRUE UNCUT WH<" -

. TO BE SIPPED AND SAVORED. THE QUALITY 0F 7

ITS YOUTHFUL VIGOR AND THE PURITY OF 7557 "

'WHISKEY—WHERE NO WATER HAS BEEN ADDEE

THE "BACKBONE"” NAME IS ALSO A TRIBUTET°°
FOUND WITHIN THE PEOPLE 0F ™

“



CONSISTENCY ACROSS
ENTIRE BRAND SYSTEM

TOUCHPOINTS



NAME & ARCHITECTURE
TAGLINE & COPYWRITING
BRAND IDENTITY DESIGN
PACKAGE DESIGN
RESPONSIVE WEB DESIGN
MERCH & EXHIBITION DESIGN
INTERNAL CULTURE
MARKETING & STORYTELLING




BIG LUG

CANTEEN

CASE STUDY



BREWPUB IN NORA, INDIANA

STEPPED-UP BAR FOOD + ENGLISH-STYLE BEERS

10 BBL, GRAVITY-FED SYSTEM

LOCATED ON MONON BIKE TRAIL

YOUNG, LOCAL OWNERS




HYPER-MASCULINE
WOODEN BEER
DUNGEONS
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“STOMPING GROUNDS?”

EMBRACES NORA, WORTS AND ALL

IRREVERENT

BRIGHT AND POPPY ( ILLUSTRATION HEAVY )

WYSIWYG, FRANK & HONEST






BIG

CANTEEN

BIG LUG

CANTEEN
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WHAT DO YOU DO?
FOR WHOM?
DIFFERENTIATOR?

POSITIONING




A BRAND IS A PERSON’S
GUT FEELING ABOUT
YOUR COMPANY.

BRANDING



THANKS FOR
YOUR TIME.

CODODESIGN.COM
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Trademark Primer
and Best Practices

Matthew McLaughlin
601.351.2445
mmclaughlin@bakerdonelson.com

BAKER_CDONELSON

EXPAND YOUR EXPECTATIONS®


mailto:mmclaughlin@bakerdonelson.com

Two Thousand, Fifty Nine (2059)

* This is the number of live trademark applications pending before the
United States Patent and Trademark Office (USPTO) that include the
word “beer” for goods in International Class 032.

* |C 032: Beers; mineral and aerated waters and other non-alcoholic
peverages, fruit beverages and fruit juices; syrups and other
preparations for making beverages.

— |IC 033: Alcoholic beverages (except beers).

* Approximately 14-15 trademark applications per day mention beer.
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What i1s a Trademark?

..........................................................................................................................................................................................................................................................

* A trademark is a symbol used by a person in commerce to indicate
the source of the goods and to distinguish them from the goods sold

or made by others. The symbol can be a word, phrase, design,
Image, sound or color.

— Dogfish Head

— Craft Brewed Ales

113



What i1s a Trademark? (continued)

*  Word (without stylization) — Stone Brewing Company

*  Word (with stylization) | I 'O

*Logo or symbol BREWING CO.

« Combination thereof

114



Further Scope of Trademarks

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

- Trade dress (look, shape, ornamental theme, color combination)

* Product line design (colorful cans)

RAOADD MW WL RALTTD PO

AN BOTTLEPAWERM MBI eepamee—

www.bakerdonelson.com
© 2016 Baker, Donelson, Bearman, Caldwell & Berkowitz, PC 115



Nature of Trademarks

« Trademarks are indicative of the source or origin of a good or service.

* Trademarks are intended to address the question of “who” not “what.”

* The point of this Is to ensure that the consumer public knows where
goods and services come from.

116



Creation: Upon Use In Commerce

* Trademark rights are conferred by use of the mark in commerce.

* Right to use: generally the right to use is owned by the first party to

use a mark in commerce or the first party to file a federal application
for the mark with the USPTO.

* Right to register: the right of registration is granted to the first party to
apply for a federal trademark registration.

— Registration with the USPTO not required, but it brings
tremendous benefits...

117



Benefits to Registration

» Discourages others from using confusingly similar marks

* Mark is treated as if used throughout the United States as of the
application date

* Nationwide notice of ownership of the mark as of the registration date

* Evidence of the validity and exclusive ownership of the mark for the
goods and services listed In the registration

* Incontestable status after five years

* Use of the ® symbol when the mark Is used for the goods and
services listed In the registration

* Access into Federal Court
* Availablility of potential treble (triple) damages and attorneys’ fees
* Federally registered mark becomes the basis for foreign registrations

118



Trademark Spectrum

«  Fanciful — Best Practice Point
—  Letters that form a word without meaning, has no relation to the product
—  Strongest type of mark: frogdog

«  Arbitrary

—  One or more words whose common meaning has nothing to do with the goods or services being
labeled: paperclip

—  Strong mark
*  Suggestive

— One or more words that hint at or suggest the nature of a product without actually describing it:
wheat nectar

— Requires a mental step before association between mark and product is understood
. Descriptive
—  Words that merely describe the product or its components or ingredients: heady

— Very weak; protectable as trademark only if it can establish that term has acquired “secondary
meaning”

Generic
—  Words that designate the “genus” of the product or what the product is: beer
—  Cannot trademark

119



Secondary Meaning or Distinctiveness

*  The mark was once descriptive.

*  But now, the mark has acquired distinctiveness as a trademark
because It Is now the identifier of the source.

THE BOSTON BEER
COMPANY INC.
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Secondary Meaning or Distinctiveness (continued)

Secondary distinctiveness may be gained in one of two ways.

— First, you can register the mark on the Supplemental Register. If
your mark is on the Supplemental Register for some period of time

without being successfully attacked, then you are assumed to
have secondary distinction.

— The other way to acquire secondary distinction is to earn it. You
can earn secondary distinction by showing extensive sales and
meaningful marketing efforts of a particular product.

= For example, in the craft beer industry, this can be achieved by
submitting evidence of sales, reviews from notable craft beer
sites and proof of awards that your brewery or particular beers
have won at national competitions or state competitions.

121



Principal Register v. Supplemental Register

* Registration on either register provides the following advantages and
entitlements:

— Use of the ® symbol, “Registered in the Patent and Trademark
Office”, or “Reg. U.S. Pat. & Tm. Off.”, to denote federal
registration;

— QOriginal jurisdiction in Federal District Courts for trademark
infringement; and,

— Monetary remedies as provided in the Lanham Act including
Infringer’s profits, damages, and costs, and in appropriate cases,
treble damages and attorneys’ fees.

122



Principal Register v. Supplemental Register (continued)

«  Principal Register provides the following additional advantages:

— The registration is prima facie evidence of the validity of the registered mark, of the registrant’s
ownership of the mark and of the registrant’s exclusive right to use the registered mark.

— The registration is proof that the mark has acquired secondary meaning.

—  The registration is constructive notice of a claim of ownership, eliminating any justification or
defense of good faith adoption and use made after the registration date.

—  For registrations resulting from applications filed after November 16, 1989, the registrant is
entitled to a constructive use date as of the filing date of the application.

— Finally and most importantly, registration becomes incontestable after five years on the
register, assuming the filing of an appropriate affidavit or declaration of continuous use. Thus,
the mark becomes conclusive evidence of the registrant’s exclusive right to use the mark,
subject to certain statutory defenses.
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Clearance

* Begin by conducting a search through the USPTO database and see
If you get any hits. — Best Practice Point

— If the search reveals nothing, you still need to search for any
common law rights that may exist.

— If you get a hit running a search through the USPTO database, it
might be beneficial to get some advice from us as to what sort of
risk is present based on the search results.
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Clearance (continued)

* In order to perform clearance for common law rights, start with a
series of internet searches for your particular mark.

* You do not necessarily need to perform these in any particular order,
but search for the mark through the following search engines or
websites:

Google
Facebook
BeerAdvocate
RateBeer
UnTapped

The Alcohol and Tobacco Tax and Trade Bureau ("TTB") and
Certificates of Label Approval system database
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Clearance (continued)

* By way of example, If you are starting a brewery, search the following
word combinations:

— XYZ Brewery

— XYZ Brewing Company
— XYZ Beer Company

— XYZ Beer

126



Clearance (continued)

« Trademarks for beers are frequently denied on the basis of a wine
that shares the same or a similar name.

— Remember, wine is in IC 033.

* So you will also need to search some of the following word
combinations:

— XYZ Winery

— XYZ Distillery

— XYZ Brewing Company Tea
— XYZ Beverage Company

127



When to Register

* Use In commerce application: the trademark is already being used In
commerce (across state lines).

* Intent to use: the applicant has an intent to use the trademark but it is
not using the mark in commerce.

— You can file an intent to use application, get the mark approved
through a “Notice of Allowance”, and then wait and file a
“Statement of Use.” — Best Practice Point

— You can file as many as five 6-month extensions of an intent to
use application.
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Benefits of Intent to Use Application

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

ENPLOTEL SWnid ERFLOTEE dwnid

r
3.

Lots,
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INDIA PALE ALE
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SESSION IPA # SESSION IPA ‘S
PRUATD A CANNED By N0 MLLGIUM BREWING, TORT COLLINS OO A PRDAMD S CANALD By NEN SCLOUM BRDNG FORT OIS 00 U AA

www.bakerdonelson.com
© 2016 Baker, Donelson, Bearman, Caldwell & Berkowitz, PC 129



Benefits of Intent to Use Application: Slow Ride

*  New Belgium “conducted an exhaustive trademark search to ensure
the name Slow Ride was available.”

On May 23, 2014, New Belgium filed for an intent to use application
for Slow Ride.

* Qasis Texas Brewing Company had its grand opening on August 2,
2014 and one of its beers is called Slow Ride.

* Around October 2014, Oasis Texas Brewing Company filed a
trademark application for Slow Ride.

* New Belgium offered concurrent use and to exclude its mark from
certain Texas counties.

* Qasis Texas refused to agree to any coexistence.

* New Belgium filed for declaratory judgment that it was the sole
owner.
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Registration

« State and federal registration
- Standard character marks or stylized marks
* Actual use or intent to use
* The proper class
— 1C 032 (beer)
— Other classes as the brand expands
* Disclaimers and disallowed words
— Brewing Company
- IPA
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Examination

* Three months or so after the application is filed, it will be assigned to
a USPTO examiner, who will review It for compliance with technical
requirements and do a search for senior conflicting marks.

— If the examiner finds a problem, he or she will inform the contact
listed on the application.

— Sometimes problems can be resolved over the phone, but, In
other situations, the USPTO will send an “Office Action” requiring
a written response.
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Publication

* If the examiner Is satisfied with the application, it will be published for
a 30 day period in which others can give notice that they oppose
registration.

* If nobody opposes, the USPTO will allow the mark for registration.
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USPTO Refusal

* The mark is likely to cause confusion with a registered mark.

* The mark is primarily merely descriptive in relation to the applicant’'s
goods or services.

« The mark consists of a geographic indicator or a surname.
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Avoiding the “Likelihood of Confusion”

« Many courts use some variation of the following eight factor test:
— Strength of the senior mark
— Relatedness of the goods and services
— Similarity of the marks
— Evidence of actual confusion
— Marketing channels used
— Likely degree of purchaser care
— Intent of the defendant in selecting the mark
— Likelihood of expansion of the product lines
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Use It or Lose It

* Trademark law Is dependent upon the use of a mark.

* You must make a filing demonstrating continued use in commerce
during the 5™ year following registration or the mark will be cancelled.

— This Is commonly called the Section 8 Declaration.

« If a mark is abandoned, it can be used by others without the fear of
the previous owner having valid grounds of prohibiting use.
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Protection

*  Now that you have a well-established trademark portfolio and a
process In place for clearing and registering marks, how are you
going to protect these intellectual property assets?

* Itis critically important to develop and implement a well-thought out
plan for policing your brand.
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Protection (continued)
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FROM PEY TO BOMBA

LAGUNITAS

INDIA PALE ALE
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Lagunitas v. Sierra Nevada

- Lagunitas asserts four federally registered trademarks and two pending
trademarks all relating to Lagunitas IPA, against Sierra Nevada Hop Hunter
IPA.

- Basically, the complaint states the black, bold, “IPA” lettering, with distinctive
kerning (spacing) especially with “P” and “A" are too similar.

« Complaint asserts consumers might confuse the two brands, based on
similar “IPA” branding.

- Additionally, Lagunitas notes the “Hop Hunter” branding appears to be a
departure from usual Sierra Nevada labeling.

- Slerra Nevada's proclivity for collaborations, along with the branding
departure, could lead consumers to believe this is a collaboration between
the companies.

 Tony Magee’s affidavit states that he personally reached out to Sierra
Nevada founder Ken Grossman, with no resolution.
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Lagunitas v. Sierra Nevada (continued)

* Within 48 hours of filing the lawsuit, Tony Magee said:

— “Today was in the hands of the ultimate court; the court of public
opinion and | got an answer to my question; our IPA’s trademark
has limits.”
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Regardless, Brand Protection is Critical...

Chris Staten, beer editor for Draft Magazine state:

— “News of trademark disputes between brewers is often greeted
with kneejerk reactions, especially on social media, but [Dogfish
Head and New Belgium] have made a case for why trademark
enforcement is so essential to a growing brand, regardless of a
brewer’s size.”
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Questions or Comments

Matthew McLaughlin
601.351.2445
mmclaughlin@bakerdonelson.com
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