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Involuntary Discharge Process: 
Overview 

1. Pre-Discharge 
− obtain written order of physician and document reason for transfer or 

discharge in resident's clinical record 
− provide notice to resident, family, and/or legal representative(s) 
− prepare summary of treatment and other documentation for accepting 

facility (if applicable) 
2. Discharge 

− orientation for transfer or discharge 
− with resident's consent, transfer clinical record to accepting facility (if 

applicable) 
3. Appeals Process 

− resident may appeal within 30 days 
− resident remains at facility until conclusion of appeal 
− Administrative Law Judge (ALJ) must render decision within 90 days 

(unless extended) 



3 
www.bakerdonelson.com 
© 2018 Baker, Donelson, Bearman, Caldwell & Berkowitz, PC 

Before Transfer or Discharge: 
Best Practices 

• Establish and maintain written policies and procedures for 
admission, transfer and discharge 
 

• Make certain that whoever is involved in the transfer or 
discharge process is well-versed in what is required by the 
rules and regulations 
 

• Document any and all incidents of violent or erratic behavior 
by residents, especially over an extended period of time 

 
• Get physician and/or NP involved in the process well in 

advance of transfer or discharge 
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Case Study 

• Resident – 55-year-old admitted to facility on 10/17/2017 
 

• Resident – fully oriented, quadriplegic, schizophrenia 
and borderline personality disorder 
 

• Throughout residency – resident verbally abused staff 
and threatened their job security 
 

• Referred resident to facility's psychiatric counselor – 
refused 
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Case Study (continued) 

• Administrator warned resident on multiple occasions that 
continued behavior could result in discharge 
 

• Despite warnings – behavior continued 
 

• On 2/1/2018 – facility issued 30-day notice of discharge 
to another facility in same geographic area 
 

• On 2/14/2018 – resident appealed 
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Case Study (continued) 

• Involuntary Discharge Appeal hearing – 5/7/2018 
 

• Final Administrative Order – 5/17/2018 
 

• Petition for Stay and Reconsideration – 5/24/2018 
 

• Order Denying Petition – 5/25/2018 
 

• Discharged – 5/25/2018 
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Before Transfer or Discharge: 
Best Practices 
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Before Transfer or Discharge: 
Best Practices (continued) 

What they did right: 
• included specific details about resident's behavior 
− after incident, get statements from staff members ASAP 

• consistently documented events over time 
− longstanding "paper trail" on resident's behavior  easier to 

demonstrate grounds for involuntary transfer/discharge 
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Determination for Involuntary 
Transfer or Discharge 

Permissible reasons for involuntary transfer/discharge: 
1. Necessary to meet resident's welfare and needs cannot be met 

 the resident’s physician must document reason in clinical record 
 if transferring to hospital, must provide notice of "bed-hold" policy 

▫ cannot be a pretext to transfer resident and then refuse to readmit him/her 

2. Resident's health has improved sufficiently for discharge 
 resident's physician must document reason in clinical record 

3. Safety of individuals in facility endangered 
4. Health of individuals in facility endangered 

 any physician may document reason 
5. Failure, after reasonable and appropriate notice, to pay for care 
6. Facility ceases to operate 

Must document reason for involuntary transfer or discharge 
in the resident's clinical record 
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Determination for Involuntary 
Transfer or Discharge (continued) 

Other considerations for involuntary transfer/discharge: 
1. Traumatic effect on the resident 
2. Proximity of accepting facility to current facility, and to resident's family 

and friends 
3. Availability of necessary medical and social services at the accepting 

facility 
4. Compliance by accepting facility with all applicable federal and state 

regulations 

Other requirements for involuntary transfer/discharge: 
1. Orientation: provide sufficient preparation and orientation to ensure 

safe and orderly transfer/discharge from facility 
2. provide summary of treatment and resident’s clinical record to 

accepting facility, if transferring 
1. Must obtain consent of resident or resident's legal representative 
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Notice of Transfer or Discharge 

Must give resident, next of kin, and/or legal representative 
written notice at least 30 days before involuntary transfer 
or discharge. 

 
• Exceptions: Give notice as soon as is practicable when… 

− Resident poses a danger to safety and/or health of resident or others 
− Resident's health improves sufficiently to allow discharge sooner 
− Resident's medical needs require more urgent transfer or discharge 
− Resident has resided in facility for less than 30 days 
 

Must send a copy of the notice to State LTC Ombudsman 
and other agencies. 
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Notice of Transfer or Discharge (continued) 

Notice of Transfer or Discharge must include: 
1. Reason(s) for involuntary transfer or discharge 

 
2. Effective date of transfer or discharge 

 
3. Location to which the resident will be transferred or discharged 

 
4. Notice of resident's right to appeal 

 
5. Name, mailing address, and telephone number of: 

i. State LTC ombudsman, and 
ii. Agencies responsible for mentally ill or developmentally disabled 

persons, if appropriate 
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Example Notice of Transfer or Discharge 
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Example Notice of Transfer or Discharge 
(continued) 
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Example Notice of Transfer or Discharge 
(continued) 
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Example Notice of Transfer or Discharge 
(continued) 
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Example Notice of Transfer or Discharge 
(continued) 
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Appeal of Involuntary Transfer or 
Discharge – Process 

• Resident has 30 days to submit an appeal 
 

• Facility cannot transfer/discharge resident until process is complete 
unless failure to do so endangers health or safety 

 
• Facility must be represented by an attorney 

 
• Hearing on appeal is held before Commissioner's Designee from the 

Department of Finance & Administration and an ALJ 
 

• Commissioner's Designee must render judgment on appeal within 
90 days of the hearing 
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Appeal of Involuntary Transfer or 
Discharge – Process (continued) 

Resident's common/potential arguments on appeal: 
− For involuntary transfer/discharge due to inability to meet resident needs 
 argue that facility is attempting to "dump" difficult resident on hospital 

ER 
− For involuntary transfer/discharge of dangerous resident 
 argue against necessity of transfer/discharge 
 argue that facility failed in its obligation to provide care necessary to 

maintain highest practicable physical/mental/psychosocial well-being 
of resident 

− For involuntary transfer/discharge based on failure to pay 
 argue that facility did not provide resident with adequate time to pay 

Record-keeping (e.g., resident's clinical record, incident reports 
from staff) is vital because burden of proof by a preponderance 
of the evidence lies with the facility 
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Appeal of Involuntary Transfer or 
Discharge – Hearing 

• Hearing is either held in person at the facility before the 
Commissioner's Designee and ALJ or via telephone 
 

• Opening statement presented by both sides 
 

• Facility presents its case first by calling witnesses  
(live or by affidavit) and presenting proof 
 

• The resident presents his/her proof 
 

• Closing arguments presented by both sides 
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Appeal of Involuntary Transfer or 
Discharge – Hearing (continued) 



25 
www.bakerdonelson.com 
© 2018 Baker, Donelson, Bearman, Caldwell & Berkowitz, PC 

Appeal of Involuntary Transfer or 
Discharge – Hearing (continued) 
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Appeal of Involuntary Transfer or 
Discharge Final Administrative Order 
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Appeal of Involuntary Transfer or Discharge 
Final Administrative Order (continued) 
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Appeal of Involuntary Transfer or Discharge 
Final Administrative Order (continued) 
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Process After Final Administrative Order 

• Either party may file a Petition for Reconsideration within 
15 days after entry of the Final Order 
 

• Either party may submit a Petition for Stay of Final Order 
within 7 days after entry of the Final Order 
 

• The aggrieved party may seek judicial review by filing a 
Petition in the Chancery Court for Davidson County 
within 60 days after entry of the Final Order 
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Involuntary Transfers or Discharges 
Final Takeaways 

• Develop, maintain, and adhere to facility policies in 
compliance with federal and state regulations 
 

• Communicate with the resident, resident's family, and/or 
legal representative 
 

• Maintain accurate records of any events or erratic 
behavior by resident 
 

• Document everything in resident's clinical record 
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Involuntary Transfers or Discharges 
Final Takeaways 

• Provide timely and proper notice of involuntary transfer 
or discharge 
 

• Be prepared to support determination with a paper trail 
 

• Secure a safe and orderly discharge plan 
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Questions? 
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