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Estate planning has been altered significantly by the Tax Relief, Unemployment Insurance Reauthorization, 
and Job Creation Act of 2010 (Act), signed on December 17, 2010. Under the Act, the federal estate, gift and 
generation-skipping transfer tax rates and exemptions are unified at 35 percent and $5 million, respectively, 
beginning in 2011. These and other substantial changes to such taxes from prior law will remain effective 
through 2012 unless an extension is enacted by Congress to continue such changes.

Our purpose in this Alert is to address certain planning issues under the new Act.

Simplification 

The Act introduces the concept of portability to estate planning. In short, the estate of a surviving spouse, if all 
qualifying rules are met, can now use not only that individual's exemption against the federal estate tax, but 
also the unused exemption of the most recent predeceased spouse dying after December 31, 2010. The Act 
increased the amount of the estate tax exemption to $5 million and thus, with proper use of this portability 
feature, will allow a couple to pass $10 million to their successors free of federal estate tax. (There still may be 
a state estate or inheritance tax depending on applicable state laws).

Much time and effort in the past have been used to create various planning techniques designed to maximize 
both spouses' exemptions before the concept of portability. Many of you will recognize discussions concerning 
A/B trusts, marital deduction/exemption trusts, and QTIP trusts as examples of the complex tools used to 
preserve both exemptions. For married couples with combined estates under $10 million, these complexities 
may no longer be necessary with the Act's portability and $5 million exemption for each spouse. While each 
person's or couple's estate plan must be constructed only after full review of their desires, the capacity of their 
successors and numerous other factors, in the right circumstances far simpler wills may now accomplish those 
purposes and still provide efficient tax planning.

This potential for simplification, however, must also take into account the currently scheduled sunset of the 
portability and other estate planning related provisions of the Act at the end of 2012. Thus, because of the 
short duration of these provisions (at least without Congressional extension beyond 2012), what initially seems 
like simplification could very well require keeping some amended versions of the existing planning techniques 
referenced above. Such a determination must obviously be made based on the particular facts and 
circumstances.

Unintended Consequences 

There are several undesirable consequences which unintentionally may result from applying the provisions of 
the new Act to existing estate planning documents that were prepared under prior law. For example, and as 
discussed in our January 15, 2010 Tax Alert, many estate plans divide estates into exemption portions and 
marital portions to meet the rules necessary to preserve both exemptions. Now that the Act has increased an 
individual's exemption to $5 million, a far greater share of the deceased's estate governed by the Act may 
inadvertently be going to the children, leaving the spouse with much less under wills prepared based on prior 
law.
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Likewise, the exemption against the generation-skipping transfer tax has also been increased by the Act to $5 
million, but does not have the same portability feature as the estate tax. Such increase may cause present 
documents to leave far more to the grandchildren than was ever intended. These and other unintended 
consequences may have the effect of partially or completely destroying the real objectives within your current 
planning documents.

These and other unintended consequences may have the effect of partially or completely destroying the real 
objectives within your current planning documents.

Unwinding Current Plans 

The higher exemptions provided under the Act may also present opportunities to change, or unwind some prior 
plans and structures. Insurance trusts have often been formed in the past as a means for holding life insurance 
on an individual or both spouses in order to not only meet liquidity needs for paying federal estate taxes, but 
also to keep those proceeds out of the taxable estates of the insureds. These trusts should be currently 
reviewed. If, after careful consideration, such trusts are determined to be no longer necessary, the Uniform 
Trust Code (which is applicable in many of the resident states of our clients) may offer opportunities to change 
or terminate these structures that are unnecessary in some circumstances.

In addition, various family entities (family limited partnerships, limited liability companies, etc.) may have also 
been formed in the past in order to provide various advantages under prior estate tax law. While there are 
numerous non-tax reasons and advantages to use and keep such entities in place, individuals should consult 
with their planners to determine whether or not such entities are still necessary or even may produce adverse 
tax consequences in view of the Act.

Gift Taxes

Please note that there is a very limited opportunity in 2010 only, as pointed out in our December 22, 2010 Tax 
Alert, to make unlimited gifts to grandchildren free of generation-skipping transfer tax though gift tax would 
generally apply to gifts beyond the 2010 gift tax exemption of $1 million.

During 2011, while the annual exclusion against the gift tax will not change, the lifetime exclusion an individual 
has against the gift tax will increase to $5 million. While any use of this lifetime exclusion generally offsets the 
amount otherwise available at death against the estate tax, this greatly increases the opportunity to pass 
substantial property, its subsequent income and appreciation, to others free of federal gift, estate, and 
generation-skipping transfer taxes.

Recommended Action 

We recommend that individuals consult now with their planners to discuss opportunities under the new Act, 
and, equally important, to address any unintended consequences of or structures no longer needed within their 
overall estate planning program. While the estate, gift and generation-skipping tax provisions under the Act are 
presently scheduled to sunset at the end of 2012, we recommend that estate and financial planning objectives 
should nevertheless be reviewed and guided by the Act's provisions, as well as anticipated future possibilities, 
rather than hoping that prior law (under which most existing estate planning documents have been prepared) 
will somehow be revived by Congress at some point in the future.

Should you have any questions or wish to address any aspects of your current estate or financial plan, please 
contact any of the attorneys within the Firm's Tax Department.
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