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We began this series of articles by addressing why it can be important to find documents when you need them
and defining a records retention policy. Let's look at some very good reasons why you should have a records
retention policy.
First, there are some regulatory or administrative reasons. Some governmental agencies require you to
maintain documents, or other proof of compliance with applicable statutes, guidelines, and laws. For example,
the American Reinvestment and Recovery Act mandates that companies demonstrate where the money
comes from and how it is spent. The Fair Labor Standards Act and state wage and hour laws demand that
employers prove they have paid their employees the "prevailing wage" for the actual time they work. Various
immigration laws require that employers be able to prove their employees are rightfully in the United States.
In addition to regulatory reasons, your contract probably contains a provision that obligates you to provide
access for the owner to your books and records. The owner wants this access to make sure you are paying
your employees, you have the right insurance coverage, you are installing the materials you are supposed to,
and you are progressing on schedule.
Your contract also may include a clause like this: "Subcontractor shall indemnify, defend and hold harmless
Contractor for any losses, fines or other penalties, including reasonable attorney fees that may be incurred by
or imposed on Contractor due to Subcontractor's failure to comply with the provisions of any applicable law."
This clause makes the subcontractor responsible for knowing and understanding what documents and
information should be kept according to various laws that apply to the project.
Finally, there are some very practical reasons why you should have a records retention policy. The first and
most obvious is… you may need it! What steps do you take when you do not have a written change order?
You look to your job logs, daily reports, and meeting minutes for proof that your request was approved. What
do you do when a subcontractor shows up 2 years later claiming he was not paid? You look to your pay stubs,
withholdings records, and canceled checks. What do you do when there is a dispute about why the pad
cracked? You look back at soils testing reports provided by the owner before the project began and emails
about when the concrete was poured.
You cannot foresee all of the reasons why you will need to find documents, but you can put in place a
systematic way of organizing and preserving the documents you create and collect that will ease your mind.

www.bakerdonelson.com | 1

