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Mandatory IRAs Proposed 
Employers under the Patient Protection and Affordable Care Act are not required to provide health care 
coverage, but a failure to do so may result in monetary penalties. Is this the end of federally-required 
employee benefits? Maybe not! 

Proposed legislation known as the Automatic IRA Act of 2010 (S. 3760) would require most employers which 
have at least 10 employees, which have been in business for at least two years, and which do not offer a 
traditional tax-qualified retirement plan for all employees, to establish an "automatic IRA" for employees with 
at least three months of service and who are at least age 18 at the beginning of the year. If an employer 
excludes part of its employees from participation in its traditional retirement plan, such as by excluding an 
operating division or a certain category of employees, then the excluded employees would generally be 
eligible for an automatic IRA. Governmental and church employers would be exempt. 

Under this proposal, an IRA (either a Roth IRA or traditional IRA, at the option of the employee) would have 
to be established for each employee. The IRA providers could be selected by the employer from among 
providers which satisfy certain cost and other requirements, or the employer may allow employees to select 
their own qualified IRA provider. The IRAs would have to meet certain minimum requirements regarding 
investment options and default investments. 

Rather than sending contributions to an IRA established for this purpose, an employer may instead be 
allowed to apply the employee contributions for the purchase of a retirement bond (R-bond) to be established 
by the Treasury Department for this purpose. Contributions applied in this manner would be sent to the 
Treasury Department with the regular payroll tax deposits. 

In the absence of an employee election to the contrary, employers would contribute a default percentage of 
an employee's paycheck into the employee's IRA or R-bond. The proposed default contribution rate would be 
3% of pay. Employees can elect a different contribution percentage, or can opt out of the program. No 
employer contributions would be required or permitted. 

If enacted, this proposal would require employers to provide information about the program and establish 
payroll systems, both for withholding contributions elected by the employees and depositing those 
contributions on a timely basis into the IRAs or R-bonds. The employer would have more limited duties and 
exposures than those which exist for traditional retirement plans like 401(k) plans, but there would be some 
rules imposing duties on the employers, as well as potential sanctions for not complying. For example, under 
the current proposal a failure to comply could subject the employer to an excise tax of $100 per employee. 
To help offset the cost under the "employer friendly" proposal, employers may be allowed a single tax credit 
of $250 for each of the first two years of the required IRA or R-bond based plan. The rules would phase in 
over four years, with larger employers with 100 or more employees being initially subject to the rules. 

Should you have any questions or wish to discuss this proposed legislation, please contact any of the 
following attorneys in the Firm's Tax Department: 

 
Memphis, Tennessee
Paul R. O'Rourke 901.577.2313 porourke@bakerdonelson.com
William H.D. Fones Jr. 901.577.2247 wfones@bakerdonelson.com
Adam C. Flock 901.577.8167 aflock@bakerdonelson.com
 
East Memphis, Tennessee
James R. "Josh" Hall Jr. 901.579.3126 joshhall@bakerdonelson.com
Christopher J. Coats 901.579.3127 ccoats@bakerdonelson.com
 
Nashville, Tennessee
Carolyn W. Schott 615.726.7312 cschott@bakerdonelson.com
John B. Burns 615.726.5599 jburns@bakerdonelson.com
 
Chattanooga, Tennessee
William E. Robinson 423.209.4107 wrobinson@bakerdonelson.com
Carl E. Hartley 423.756.2010 chartley@bakerdonelson.com
 
Knoxville, Tennessee
Angelia M. Nystrom 865.971.5170 anystrom@bakerdonelson.com
L. Eric Ebbert 865.971.5182 eebbert@bakerdonelson.com
 
Birmingham, Alabama
Andrea L. Bailey 205.244.3809 abailey@bakerdonelson.com
Thomas J. Mahoney Jr. 205.250.8346 tmahoney@bakerdonelson.com
William R. Sylvester 205.250.8372 bsylvester@bakerdonelson.com
Vincent J. Schilleci 205.244.3827 vschilleci@bakerdonelson.com
 
Atlanta, Georgia
Nedom A. Haley 404.221.6505 nhaley@bakerdonelson.com
Michael M. Smith 404.589.3419 mmsmith@bakerdonelson.com
Nicholas C. Tomlinson 404.221.6537 ntomlinson@bakerdonelson.com



Under requirements imposed by the IRS, we inform you that, if any advice concerning one or more U.S. 
federal tax issues is contained in this communication (including any attachments), such advice was not 
intended or written to be used, and cannot be used, for the purpose of (1) avoiding penalties under the 
Internal Revenue Code or (2) promoting, marketing or recommending to another party any transaction or 
tax-related matter addressed herein. 

Michael S. Evans 404.221.6517 mevans@bakerdonelson.com
 
Washington, D.C.
Scott D. Smith 202.508.3430 sdsmith@bakerdonelson.com
James W. McBride 202.508.3467 jmcbride@bakerdonelson.com
 
New Orleans, Louisiana
Robert W. Nuzum 504.566.5209 rnuzum@bakerdonelson.com
 
Baton Rouge, Louisiana
Alton E. Bayard III 225.381.7019 abayard@bakerdonelson.com
 
Jackson, Mississippi
James K. Dossett Jr. 601.351.2482 jdossett@bakerdonelson.com
Jon D. Seawright 601.351.8921 jseawright@bakerdonelson.com
David P. Webb 601.969.4678 dwebb@bakerdonelson.com

Receipt of this communication does not signify and will not establish an attorney-client relationship between 
you and Baker Donelson unless and until a shareholder in Baker Donelson expressly and explicitly agrees IN 
WRITING that the Firm will undertake an attorney-client relationship with you. In addition, electronic 
communication from you does not establish an attorney client relationship with the Firm. 
 
The Rules of Professional Conduct of various states where our offices are located require the following 
language: THIS IS AN ADVERTISEMENT. Ben Adams, CEO and Chairman of the Firm, maintains an 
office at 165 Madison Avenue, Suite 2000, Memphis Tennessee 38103, 901.526.2000. No representation is 
made that the quality of the legal services to be performed is greater than the quality of legal services 
performed by other lawyers. FREE BACKGROUND INFORMATION AVAILABLE UPON REQUEST. © 
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